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BEFORE THE
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTO N

IN THE MATTER OF

	

)
COMET TRAILER CORPORATION,

	

)
)

Appellant,

	

)
)

v .

	

)
1

STATE OF WASHINGTON,

	

)
DEPARTMENT OF ECOLOGY,

	

)
)

Respondent .

	

)
	 1

THESE MATTERS, the consolidated appeals of enforcement act s

under the dangerous waste statute and regulations, came on for fo r

hearing on may 6 and 7, 1986 in Yakima, Washington, before the Bo o

Wick Dufford (presiding), Lawrence J . Faulk and Gayle Rothrock .

Appellant Comet Trailer Corporation was represented by Walte r

Dauber, Attorney at Law .

	

Respondent Department of Ecolog y

represented by Terese Neu Richmond, Assistant Attorney General .

proceedings were reported by Cheri L. Davidson of Gene Barke r

Associates and Ed Howard of Jackie Adkins and Associates .

PCHB Nos . °85--15 1
and 85-18 9
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Witnesses were sworn and testified .

	

Exnibits were aamitte a

examined . Post hearing briefs were submitted, the last being rece ~

on July 1, 1986 .

	

We have excluded from our consideration fac' .

materials set forth by brief which are not a part of the admi t

evidentiary record .

	

Otherwise, from the testimony, eviaence

contentions of the parties the Board makes thes e

FINDINGS OF FACT

I

Appellant Comet Trailer Corporation operates a recently-er e

*manufacturing facility in Selah, Washington, comprised of a nuge m =

building enclosing about four acres unaer roof and an additiona l

of surrounding blacktop covering perhaps another four acres .

Comet is engaged in the fabrication and assembly of large tra _

units designed for the highway transport of commercial goods

wastes .

	

Their products are made-to-oraer for a wide variety

hauling tasks, and include conventional vans, refrigeration unit s

flatbeds .

	

The trailers are painted on site before delivery .

company uses solvents for degreasing and paint thinning .

I I

The Department of Ecology is a state agency with

responsibility for implementing and enforcing the dangerous wast e

of the state .

II I

On July 30, 1985, Ecology issued a regulatory order to C

(Order No . DE 85-550) asserting the following :
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On April 8, 1985, Comet Trailer Corporation shippe d
dangerous waste generated by Comet Traile r
Corporation to the Terrace Heights Landfill i n
Yakima, Washington . As a generator of dangerou s
waste, Comet Trailer has violated the followin g
requirements :
1. WAC 173-303-060 - failure to notify th e
Department of Ecology of dangerous waste generation ;
2. WAC

	

173-303-070

	

-

	

failure

	

to designate
dangerous wastes ;
3. WAC 173-303-141 - disposal of dangerous wast e
in a facility other than a permitted TSD facility ;
4. WAC 173-303-180 - failure to use the dangerou s
waste manifest system .

The order went on to require Comet to take appropriate actio ,

accordance with the following instructions :

1 . Immediately cease and desist from any furthe r
removal from the facility of all the followin g
wastes until a dangerous waste identificatio n
number has been obtained :

a. Waste paint .
b. Waste solvents including, but not limite d
to xylene, methylene chloride, and acetone .
c. Waste solvent degreaser solution .
d. Any other waste which may be designated a s
dangerous or extremely hazardous waste per WA C
173-303 .

2 . Within thirty (30) days df receipt of tni s
Order provide the following to the Department o f
Ecology, Central Regional Office :

a. A schedule of compliance to mee t
requirements of WAC 173-303 applicable t o
generators of dangerous and/or extremel y
hazardous waste .
b. Provide a detailed report of the location ,
chemical name, and current rates of generatio n
of all of the wastes listed in Item 1, above .
c. Notify the Department of dangerous wast e
generation activity by submitting a complete d
and signed Notification of Dangerous Wast e
Activities (Form 2) .
d. Provide a complete and detailed repor t
describing the contents and disposition of an y
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and all barrels containing waste materials whic h
were or are stored at the Comet Trailer Corporatio n
facility at Selah, Washington, from November, 198 3
(sic) till the date of receipt of this Urder .

I V

In July 30, 1985, Ecology also issued Comet a notice or c

penalty (No . DE 85-551) assessing a fine of $10,000 . The n c

recited the following :

On April 8, 1985, Comet Trailer Corporation snippe d
dangerous wastes generated by Comet Traile r
Corporation to the Terrace Heights Landfill i n
Yakima, Washington .

	

As a generator of dangerou s
wastes,

	

specifically

	

waste

	

xylene

	

ah'd
lead-contaminated

	

paint

	

waste,

	

Comet

	

Traile r
Corporation has violated the following requirements :

1. WAC 173-303-060 - failure to notify th e
Department of Ecology of dangerous waste generation ;
2. WAC

	

173-303-070

	

-

	

failure

	

to

	

designat e
dangerous wastes ;
3. WAC 173-303-141 - disposal or dangerous wast e
in a facility other than a permitted TSD facility ;
4. WAC 173-303-180 - failure to use the dangerou s
waste manifest system .

V

On August 9, 1985, Comet mailed its Notice of Appeal to this B :

regarding the regulatory order (PChb No . 85-151) and at the sam e

applied to Ecology for relief from the penalty .

Ecology affirmed the penalty by notice to Comet issuea Septe .

6, 1985 . Comet appealed the penalty to this Board on Septembe r

1985 (PCHB No . 85-189) .

V I

The incident of April 8, 1985, involved the dumping of ten o

of waste material from Comet at the Terrace Heights Landfill . No
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contests that this occurred . Two drums were tillea with dry pa

products, three were empty and five were filled with sawdust . Of .

five sawdust-filled drums, three were saturated with a liquid smell -

like solvent . A single drum of paint waste weighs over 400 pounds .

Upon delivery to the landfill, these drums were segregated t

other waste at the site and an Ecology inspector was calle d

investigate immediately . The inspector took samples of the dry p a

waste and the saturated sawdust .

Analysis of the paint waste sample taken on April . 8 showed lean

a concentration of 35 .6 mg/1 . The solvent-soaked sawdust was todnd

contain xylene, a listed dangerous waste . The soaked sawaust also

shown to be ignitable at less than IOU degrees Fahrenheit .

VI I

No one suggests that a manifest was prepared describing the A i

8, 1985, shipment from Comet to the landfill . The Terrace Hei_ ,

Landfill is not an approved TSD (transfer, treatment, storage ,

disposal) facility .

VII I

The incident of April 8, 1985, followed extensive contact bety -

Ecology and Comet which led the agency to believe there was a r

serious problem of waste handling then simply one isolated inci o

involving five drums containing contaminated material .

I X

In the fall of 1984, Comet moved its entire operation f

Spokane, Washington to its present site in Selah . The inventor y
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hand in Spokane was hauled in trailers over the approximately t

hundred miles to the new locale .

One two-trailer shipment consisted of 120-160 fifty-five gF i .

drums, some full, some partially-filled, some empty .

	

T ne ful l

partially-filled barrels contained,

	

variously :

	

waste pain t

solvents ; unused motor oil, antifreeze, paint, solvents, hydrauli c

and foam; nuts, bolts and other hardware . The packing process %

hurried and haphazard, no attempt being made to sort out the wa -

materials, nor to accurately label the barrels .

Some were loaded without bungs in place . By the time they rea- '

Selah, the inside of the trailers showed signs of spills or le a

from the drums .

	

The drums were eventually otf-loaded ont o

blacktop outside the new Comet building . They were not inventories '

arrival or when off-loaded .

X

Before the move from Spokane, a Comet employee suspecting posse '

dangerous waste generation by the company, made some prelimi .

inquiries about the proper handling and disposal of sucn maters _

Comet's president was made aware of the prohibition against dispc -

of dangerous wastes at an unapproved tacility, but, at that time ,

declined to run tests to determine the character of the wastes o r

pursue the issue of what to do with them if they were dangerous .

was then under the impression that only the dry scrapings from p .

used by the company might qualify as dangerous wastes .
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X I

On January 25, 1985, two Ecology inspectors visited the Comet si t

and observed about 150 fifty-five gallon drums outdoors on t h

blacktop. One was labeled "waste meth," seven were labeled "spec •

actusol," the rest were unlabeled . The inspectors tipped 2U-30 dr u

and concluded that, of these, one-third were empty and the rest we _

full or partially-filled . They did not determine what was in t

barrels . None appeared to be leaking .

Comet's president accompanied the inspectors . He stated that t .

drums were from Spokane, but that he didn't know exactly whit was i

all of them .

	

He did, however, describe the chemicals used in t +

company's operations .

	

The inspectors advised him that wastes frt ,

lead-based paints and certain solvents would likely be classifie d

dangerous wastes . The need to designate Comet's wastes was emphasize d

The president stated that a small shipment of paint waste h

already been sent to the approved TSD facility at Arlington, Orego n

*The inspectors came away with the strong `suspicion that some of t i

barrels they observed contained dangerous waste .

XI I

On March 8, 1985, one of the inspectors wrote to Comet setts .

forth his findings and requesting more information .

	

He listed t :

following as chemical products used by Comet : acetone, methyle r

chloride, xylene, solvent degreaser (actusol), paint waste . He al

reported that the operators of the Arlington, Oregon, dispos (

facility had no record of any shipment of wastes from Comet .
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The inspector requested submission by April 19, 1985, ok varict. -

items, including monthly and annual rates of waste generation from t l

chemicals products, records ana details on waste paint disposal, ari l

an inventory of the contents and length of storage of the drums in t. '

storage area .

	

This latter request, clearly, was an attempt to fi r ,

out what was in the barrels the inspectors had observed in January .

The letter then stated :

It appears certain that you have wnat will b e
considered dangerous waste (DW) on site . It you r
waste is regulated you will be required to ship i t
off-site within ninety (90) days to remain i n
compliance .

The letter also instructed of the need for a dangerous was' .

Identification number and for filing the notification form necessa- , _

to apply for such a number . It closed with detailed instructions f .

shipping materials to Arlington . these instructions referenced t

proper packing and manifesting of the waste snipment .

XII I

On ~larch 22, 1985, an Ecology employee observed a trailer load_ _.

with about 130 barrels parkea on the blacktop near Comet's building

He reported this to his office and an inspector subsequently cal1 F

Comet and asked that the drums not be moved off-site . The comp a

made no promises, and on Marcn 28, 1985, the same employee passing '

the site, observed that the trailer and drums had been removed fr _

the place he'd first seen them . He did not conduct an inspectio n

the building or grounds .
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XI V

On March 27, 1985, Comet's president and an Ecology inspects .

talked by phone . The inspector wanted to set up another inspecri c

and was advised that April 1 would be a convenient date . Come t

president wanted to inquire about the requirements of the Marc h

letter, particularly about the disposal of dry paint scrapings .

insisted on speaking to the inspector's supervisor . The supervi s

advised him that the paint scrapings could be land-filled if they w e

not dangerous wastes . There followed a discussion or procedures f

figuring out whether they were dangerous or not .

X V

The April 1, 1985, reinspection occurred as scheduled . The sa

two Ecology inspectors and their supervisor were on hand .

inspection team counted 75 drums stored outside the Comet product i

building .

	

Sixty-two were on the asphalt and 13 were on a nea r

trailer .

The inspectors looked in some, but not all, of the barrels . Ag a

there was a mix of empty, full and partially-filled drums . T :

samples were taken : one trom a barrel or unusea solvent, another fr •

a drum of paint scrapings .

Analysis of these samples tentatively identified the solven t

xylene, ignitable at less than 100 degrees Fahrenheit, and showed t .

paint scrapings to contain lead in a concentration comparable to t i

later dumped at the Terrace Heights Landfill .

On the April 1 reinspection, the Ecology personnel had a lengt '
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i

discussion of the dangerous waste regulations with Comet's preside r

A copy to the regulations was hand-delivered to him on that occasio .

He was asked for, but could not locate, material safety data sheet s

the paint being used, In order to determine if any of It contai n

heavy metals .

	

Ecology's Inspectors reiterated the need to designa .

the company's wastes and emphasized that If the dry paint was -

contained lead it could not be locally landfilled .

(A material safety data sheet later obtained by Comet a

forwarded to Ecology .shows tnat some paint used by the compa '

contained 70 lead chromate .)

XV I

The Terrace Heights Landfill was alerted some time In _fate Ma r

to contact Ecology If any loaas arrived from Comet . Wnen the Apri l

delivery was made, the agency was contacted and an Inspecter appea r

on the scene shortly thereafter to take samples .

When analysis confirmed the nature of the wastes Involved, t

County, which operates the facility, notified Comet to ceas e

future disposal of such material at the landfill .

The landfill keeps accounts In the ordinary course of ousln e

which Identify when checks have been Issued to pay for vati c

deliveries of wastes by commercial entitles . Tnese records do n

disclose any checks for the account covering Comet's wastes Iss L

between Ecology's January 25 inspection and the April 8 event .

XVI I

`i`ne dangerous wastes dumped at the lanatill on April 8 were mi l
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in with a load of pallets and other debris and some of the drums we t

crushed and shattered . Ecology decided that no public health three .

existed from leaving the drums there and, thus, did not require th e

removal .

XVII I

On April 18, 1985, Comet's president, by letter, replie d

1 Ecology's inspection report of March 8 .

	

As to "monthly was ,

generation" the letter listed the following :

a. Acetone : Not used, no waste .
b. Methylene .Chloride : All waste is on rags or s
foam .
c. Xylene : All waste is on rags or evaporated .
d. Solvent degreaser is I .P .I .-25 and/or Du-Je t
and is used with water . . .
e. Paint waste could reach two barrels per mont h
of dry as per your inspection .

The letter acknowledged that no records of any shipment ,

f Arlington could be found ana stated : "It appears all dry paint t ,

XI X

As to the request for an inventory of the contents of the dr u

, stored at Comet and the length of storage, Comet's April 18 Let t

f stated only : "No full drums storage appears to be required . All c

paint waste is removed within one week . "
i

Thus, Ecology's attempt to find out what was in the barrels th .

first observed in January was frustrated .

XX

i

	

On June 14, 1985, Ecology wrote to Comet advising of the outco
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of the analysis of the April 1 sample . The letter stated that Comet '

paint wastes contained lean and exceeded toxicity limits and that i

waste solvents in any form (liquid or absorbed by foam or rags) w o g.: '

have to be handled as dangerous waste .

The letter forbade moving any waste paint or waste solvents o

i
site, regardless of concentration, until a dangerous waste ID num b

j was obtained . Forms for applying for a number were enclosed as w e

as another copy of the dangerous waste regulations . The let t

advised that a regulatory oraer to the same efrect would follow .

XX I

Ecology's belief is that some wastes from the drums Drougn t

Selah from Spokane are unaccounted for and that these wastes w e

disposed of improperly .

Comet's position is that very little of the material brought f r

Spokane was waste of any kind and that the unused material in t

non-empty drums was simply worked into the operation at Selah with 1 _

drums thereafter being sold .

Comet's president conceded that some dry paint wastes may h a

been taken to Terrace Heignts in addition to the delivery of Apri l

But, he strenuously denied that amy wastes have ever been aispose u

off site at any other location . We were persuaded by his aenia l

find that no such dumping occurred .

XXI I

Comet's evidence was that the proauct-tilled drums it acquires a

gradually emptied in the course of work and, then, in the v .
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majority of cases, either sold as empties or given to employees t

take home .

The company introduced receipts showing the sale of some 245 emp r

drums in 1985, 38 of which were identified as having last contain '

xylene .

	

There was no evidence of when any of these carrels wer ,

obtained or of what happened to any wastes generated from the] -

contents .

XXII I

Formerly, xylene was used at Comet in connection with wash y

trailers . Comet's president theorized that the sawdust-Gaturat k

xylene must have resulted from a spill during washing which employe e

soaked up with sawdust and disposed of in barrels . Generally, h

said, wastes of xylene and other solvents used by the company exi : .

only on rags used for applying the solvents and the liquid simpl .

evaporates off the rags .

	

Such rags, he admitted, could have, t

occasion, been disposed of at the landfill .

XXI V

Comet's president explained the dumping of waste paint at t t

landfill on April 8 by stating his conviction the Ecology supervi E

to whom he spoke by phone on March 27 had authorized it .

We find, as shown above in Finding XIV, that this is not t _

case . Moreover, we are convinced that, after nis numerous contac .

with Ecology, his persistence in believing he could landfill all h ,

dry paint reflects a willful disregard of facts he should have kno . _

prior to April 8 .
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XXV

Since the incident of April 8,

	

1985,

	

Comet nas file d

_tification of Hazardous Waste Activities with the United Sta t

w ironmental Protection Agency ana received a dangerous wa s

sentification number .

The company has also taken several steps to avoid the turtn,

generation of dangerous wastes . Trailers are now washed with soc

not xylene . Lead-based paint is no longer used . Distilling equipmo r

has been purchased ana is in use for the recycling or used solve.nts .

These actions were designed to remove the company from regulati _

and spare it the pain and expense of complying with the comp l

dangerous waste storage, transrer and disposal requirements .

The company still has not (gone through the designation process f

the paint, solvent, and other products it now uses in oraer to reso l e

definitively the question of whether its present wastes should '

regulated as dangerous wastes .

	

The still bottoms tram the solv e

recycling process are being sent to the landfill on the assumpt i

that the volume is under regulatory minimums . Wnether tnrs is so ,

fact, has not been determined on the basis of any hard data .

There have, however, been no further documented incidents siml i

to the April 8, 1985 event .

XXVI

Any Conclusion of Law which is deemed a Finding of Fact is her e

adopted as such .

From these Findings the Hoard comes to thes e
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I

	

CONCLUSIONS OF LAW

I

The Board has Jurisdiction over these persons and these matte r

I Chapters 43 .21B and 70 .105 RCW .
I

I I

Chapter 70 .105 RCW empowers the Department of Ecology to ado.

comprehensive regulations to protect the public and the environme

from the hazards inherent in the Indiscriminate handling and dispos ,

of dangerous wastes .

	

Dangerous wastes include "extremely hazard o

wastes" (EHW) and designated wastes of relatively lesser haaa, '

identified as DW .

In chapter 173-303 WAC, Ecology has carried out its rulemakl r

authority under the statute, providing a system for identifying whe '

dangerous wastes are produced and for keeping tabs on where the y

thereafter . The idea is to insure handling and disposal which wi L

minimize the risks posed by the generation of such wastes .

	

T '

regulations have been described as a "cradle to grave" tracking syst e

II 1

The statute provides Ecology with enforcement power s

authorizes both regulatory orders and civil penalties .

A regulatory order may be issued :

Whenever on the basis of any information th e
department determines that a person has violated o r
is about to violate any provision of this chapte r

The order may specify corrective action and a period of time f .

compliance . RCW 70 .105 .095 .
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As to civil penalties :

Every person who fails to comply with any provisio n
of this chapter or of the rules adapted thereunde r
shall be subject to a penalty zn an amount of no t
more than ten thousand dollars per day for eac h
violation .

	

Each aria every violation snail be a
separate and distinct offense . In case of a
continuing violation, every day's continuance shal l
be a separate and distinct violation . . .

In finally determining the amount or any penalty "the degre e

hazard associated with the violation" should be considered .

	

i
I

70 .105 .080 .

i

	

I V

1

	

The "cradle " end of the dangerous waste regulation spectrum Is t

' I generation of dangerous wastes .

	

As a tnreshola matter it ;mus t

determined that such generation occurred .

The regulations approach tnis through the "uesignation" proce :

Primary reliance Is placed on self-designation . Lveryone who tni ~

his activities may be producing dangerous wastes snoula go throug h

detailed process for determining whether the wastes must b e

classified . WAC 173-303070 .

r

		

There are a variety of available designation methoas .

	

Sri

dangerous wastes are simply listed In the regulations .

173-303-9903, WAC 173-303-9904 .

	

Some are designated by virtue c

dangerous

	

characteristics,

	

such

	

as

	

ignitability,

	

corrosivi t

reactivity and toxicity of chemical constituents .

	

WAC 173-303- 0

Y

	

Some

	

are

	

designated

	

on

	

the

	

basis

	

of

	

specific

	

criteria

	

i

dangerousness

	

in

	

regard

	

to

	

bioassay

	

toxicity,

	

persistenc y

1 FINAL FINDINGS OF FACT ,
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carcinogenicity . WAC 173-100 through -103 .

i

	

Certain types of waste are excluded from coverage by the dangero ;

f waste regulations . WAC 173-303-071 . There is also a procedure t c

I exempting wastes from coverage on a case-by-case basis .

	

WI .

173-303-072 .

On the record before us we conclude that there was ample reas c

for Comet to subject its paint and solvent wastes to the deszgnati, ,

procedure . Ecology's investigatory work, in effect, performed tn ~

function for the company .

V

We conclude that the paint and solvent samples taken by Ecology • _

both April 1 and April 8 demonstrate that Comet at the time wa s

generator of dangerous wastes .

The paint scrapings contained lead in excess of 5 mg/1 which -
I

1 the threshold for designation as DW because of EP (extracti c

! procedure) toxicity . WAC 173-303-090(8)(c) .

The solvent xylene is a listed dangerous waste under W ."

173-303-9904 . The xylene samples taken also exceeaed the ignitabil i

standards of WAC 173-303-090(5)(i) .

The amounts of paint waste produced monthly and the amounts dump E

on April 8 were in excess of the applicable 400 pound quanti r

exclusion limit . WAC 173-303-090(4) . Under these circumstances, t t

solvent waste was fully subject to requirements of the dangerous wa s

regulation,

	

regardless of amount . WAC 173-303-070(8) .
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V I

The regulatory order (DE 85-55U) In the instant case is address :-

solely to asserted violations on April 8, 1985 .

	

tour distir -

regulatory provisions are cited as having been violated .

1

		

We conclude that, as a generator of dangerous wastes, Comet t

violate each of the cited sections on the date specified :

f

		

(a)

	

WAC 173-303-060 requires any person who generate s

transports a dangerous waste to possess a current dangerous was

1 Identification number .

	

Every person required to have such a numr _

I
must notify Ecology of his dangerous waste activities . Comet did n

provide such notice, nor obtain such a number until after tine orde r

question was issued .

	

Ecology obtained notice of Comet's activit l

through Its own investigations .

I

	

(b)

	

WAC 173-303-070 Introduces the procedures, discusse d

' Conclusion IV above, for designation of wastes . This section requi r

that such procedures be followed by "any person who generates a so s

waste not exempted or excluded by this chapter ." Comet dlU not engz -

in this process prior to April 8, 1985, and, Indeed, has not don e

to this day .

(c) WAC 173-303-141 forbids the disposal of designated dangerc .

waste to a facility other than a permitted TSD facility .

	

Comet c

cause dangerous wastes to be disposed at an unapproved facility .

(d) WAC 173-303-180 requires the preparation of a detai l

manifest describing the shipment before transporting dangerous wa r

or offering It for transport . This also was not done .

FINAL FINDINGS OF FACT ,
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duration of the offense, the type of requirement violated and t b

consequences of the violation .

Mere the violations asserted occurred on one day .

	

They we r

instantaneous violations, rather than "continuing " violations such

might be committed by exceeding emission limitations for days on en.

See Veyerhaeuser v . Department of Ecology, PCHB No . 1035 (August `

1977) .

The requirements violated, however, are the very heart of t ;

dangerous waste regulation scheme .

	

Comet's approach to t t

designation of its wa s
•
tes can only be described as recalc

•
itranc

From the failure to designate the rest of the violations flowed . Th ,

end result was that the system failed in its preventive function a

dangerous wastes ended up being disposed of the wrong place .

Comet emphasizes the absence of adverse consequences from t :

illegal dumping, and notes that Ecology allowed the wastes to be l e

at the landfill after deciding that they posed no public health thre e

there . We acknowledge that the event of April 8, 1985, by itself, m

pose no significant danger to people or to the environment . But %

are also aware that it is the cummulatrve effect of many S u

innocuous-seeming individual events which the law and regulations sec

to control .

XI I

The prior behavior of the violator here involves no ot h

regulatory orders or penalties . The sequence of contacts leaning u

to the events of April 8, 1985, mark the first time this company h
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come under Ecology's regulatory scrutiny .

Although four distinct violations were found, they were aX _

demonstrated by an occurrence on a single day . All of the eviaeu, ,

about the move from Spokane and the pre-April 8 inspections and ph o

calls was calculated, presumably, to show that a suostantiai pena l

is justified .

However, under the circumstances, we do not tnink Comet can r

viewed as a repeat offender .

	

The company can more accuratel y

described as a slow learner .

	

Although there is a likelihood t r

prior violations as to waste paint and solvent rags occurred bef o

- I April 8, the silence of the landfills' records ana the tact tnat a
I

such violations went undetected leads us to conclude that, If t h

I occurred, the quantities involved were minor--certainly nothing on t

1

order of 75 or more barrels which Ecology insists are unaccounted fo r

We are convinced that Comet's initial reluctance to Dec o

1 knowledgable about the dangerous waste program led to the violatic .

at bar .

	

We are unconvinced that their prior benavzor masked a

1 si g nificant or substantial pattern of violation prior to April 8 .

Xlt t

Since the violation, the company has taken several steps to c u
I

the ultimate problem of the improper disposal of dangerous waste s

appears to have made considerable progress in this regard .

Comet has not, however, fully complied with Ecology's regulat c

order . Moreover, until the company has conscientiously tonal ... ,

through on the designation process, it cannot be known whether tr am
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VI I

There is no challenge to the specific corrective actions requir _

by the regulatory order . Therefore, since we nave concluded that t

violations which were the basis for the order did occur, we hold th

the order was appropriate and lawful under RCW 70 .105 .095 .

VII I

We likewise hold that the assessment of a civil penalty (

85-551) for the same violations on the same date was appropriate a

lawful under RCW 70 .105 .080 . This, then, leaves only the questio n

amount of the penalty .

I X

Ecology argues that this Board has no power to alter the amoun t

the penalty except in cases where the agency can be found to ha ;

abused its discretion . We do not agree that we are so limited in t :

de novo proceedings which we conduct .

	

See Protan	 Laboratories	

Department of Ecology, PCHB 86-206 (June 24, 1986) . Accordingly, ' .

review the penalty for reasonableness upon the record made befor e

at hearing .

X

Appellant attempted to introduce evidence which would sir, _

recommendations and internal discussions within the agency as to t

amount of the penalty . This was objected to and we sustained t ,

objection . Appellant placed the proffered evidence on the transcr i

by way of an offer of proof .

We rejected this evidence at hearing and did not consider it -
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reaching our decision .

	

We believe this type of intormatio n

shielded by the "deliberative process" privilege .

	

See Hatermen l

University of Washington, 29 Wn .App . 386, 618 P.2d 848 (1981) .

X I

Under the civil penalty provision of the statute, violations a

charged and fines assessed on a strict liability basis . Theretore, 1

is irrelevant that Comet's management may nave been ignorant tnat wn -

occurred on April 8 was wrong . In any event, we conclude that ti- . _

brought the consequences on themselves by failing to acquire t :

knowledge they should have had . And, as noted, we do not think a cz .

of reasonable detrimental reliance on agency misinformation has b e

made out .

Xi i

We are mindful that the penalties imposed are civil in nature a

that their purpose is not primarily to exact retribution rout to cna n

the behavior of the perpetrators and oeter violations generally . c

Cosden Oil Company v . Department of Ecology, PCHB 85-111 (Decembe r

1985) . The factors we consider include :

(a) The nature of the violation ;

(b) The prior behavior of the violator ;

(c) Actions taken after the violation to solve the problem .

Jensen's Kent Prairie Dairy v . Department of	 Ecology, PCHB 84-2 _

(November 6, 1984) .

X I

The nature of the violation encompasses such matters as t .
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have succeeded in escaping the reach of the dangerous wa s

regulations . At the least, a need for spill prevention and contr c

measures may be indicated .

XIV

The regulatory efforts of Ecology in this case have set Comet c -

the proper path . No further illegal disposal events are known c

suspected . The intended consciousness-raising has occurred .

Under the full array of facts and circumstances a $10,000 fi h

appears to us excessive . The breadth of villainy suspected by Ecolo s

was not proven. No immediate serious adverse consequences resulte c

Nonetheless, we regard the violations as a serious flouting o f

dangerous waste regulations which should be strongly discourage d

either Comet or in others .

	

To that end, we believe a penalty c

$4,000 would be reasonable and justified in this case .

XV

Any Finding of Fact which is deemed a Conclusion of Law is here :

adopted as such .

From these Conclusions the Board enters thi s
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i

ORDE R

The regulatory order (DE, 85-550) Is affirmed .

	

The $10,000 civi l

and, as such, Is affirmed .

DONE at Lacey, Washington this	 4 th day of August, 1986 .

POLLUTION CONTROL HEARINGS BOAR D

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW AND ORDE R

PCHB Nos . 85-151 and 85-189

	

2 4

penalty assessed by Ecology against Comet is hereby abated to $4,0 , J O
f




